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LIABILITY OF TRUSTEES FOR IMPROPER INVESTMENTS. 


The Court of Appeals in Chancery in England, have recently 
decided the celebrated case of Robinson vy. Robinson, which sets at 
rest a question upon which considerable conflict of authority had 
previously existed, namely, the extent of the liability of trustees 
who being authorised to invest trust funds at their discretion in 
either Government or real securities, are guilty of a breach of trust. 

The following able article on the subject, we take from an English 
law periodical : 

In Marsh v. Hunter (6 Mad., 295), Sir J. Leach held, that in such a 
case the trustees were answerable, not for the amount of stock which 
might have been purchased, but for the principal money lost, on the 
ground that if real security had been taken, the principal money 
only would have been forthcoming to the trust, and that therefore 
the want of real security was all that could be imputed to the trus- 
tees. On the other hand, in a similar case of Hockley v. Bantock 
(1 Russ., 141), in which, however, the previous case of Marsh v. 
Hunter was not cited, Lord Gifford directed an inquiry as to the price 
of 3/. per cent. stock at the respective times when any balances 
should be found to have been in the hands of the trustees; which 
shows, that in his opinion the trustees were liable to be charged with 
the value of the stock, and not merely with the amount of the prin- 
cipal money lost, for otherwise such an inquiry would have been 
improper. In Watts v. Girdlestone (6 Beav., 188), which is the next 
reported case upon this subject, Lord Langdale, after admitting that 
the question whether the trustees were to be charged with the money 
or stock was of great importance, and taking time to consider his 
judgment, decided that the trustees were answerable, at the option 
of the cestui que trust, either for the sum which was to have been 
invested, or for such an amount of bank 3. per cent. annuities as 
might have been purchased with the sum at the time when it ought 
to have been invested, according to the trust. And in Ames v. Par- 
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kinson (7 Beav., 379), upon reconsideration, he retained the opinion 
he had expressed in Watts v. Girdlestone, and thought that case had 
been rightly decided. Subsequently the same question called for a 
decision in a case before Sir J. Wigram, late Vice Chancellor 
(Shepherd v. Mouls, 4 Hare, 500), who said that the discretion given 
to the trustees to select an investment among several securities made 
it impossible to ascertain the amount of the loss which had arisen 
to the trust fund from the omission to invest; and that, unless some 
reason could be shown why the trustees should, at any given mo- 
ment, have chosen one kind of investment rather than another, it 
seemed impossible to say there had been a default by the trustees 
in not having made a particular investment, or what had been the 
definite Joss to the trust fund from the omission so to do; that the 
breach of trust consisted in having made no proper investment—not 
in having omitted to choose the one rather than the other; and he 
could not see upon what principle the Court was to charge the 
trustees with an accidental improvement in value of one of several 
securities, where the trustees were not bound, in the execution of the 
trust, to select that particular security rather than another; and 
after remarking that the case was very different from that of giv- 
ing the cestui que trust the option of electing between the interest 
and the profits which a trustee might have made—because in one 
case the Court pursued the actual consequences of the breach of 
trust—in the other, by going beyond the recovery of the trust monies 
and interest, it proceeded on grounds purely hypothetical—said that 
he should follow the authority of Marsh v. Hunter ; and Sir J. L. 
Knight Bruce, V. C., in Rees v. Williams (1 De G. & S., 314), also 
decided in accordance with the last case. However, Lord Langdale. 
in Ouseley v. Anstruther (10 Beav., 456), refused to deviate from his 
former decisions, and reiterated his opinion, that where an option 
was given to investi either in mortgage or in the funds, and the 
trustee, acting in complete violation of his duty, did neither, the 
cestui que trust had a right to select that investment which would be 
most advantageous to him; and again, in Robinson v. Robinson 
(11 Beav., 371), he decided the same point in a similar way. In this 
state of the authorities the last case was carried before the Lords 
Justices of Appeal, and fully argued, when Lord Cranworth delivered 
an elaborate judgment, in which he went very fully into the princi- 
ples involved in the question, and after showing that the ground upon 
which a trustee, who had improperly retained trust monies in his 
hands, or by neglect had allowed them to be lost, was liable, at the 
option of the cestui que trust, either for the principal sum retained 
or lost, and interest, or for the amount of 3/. per cent. stock that would 
have arisen if the investment had been properly made, in cases where 
he was bound to secure the trust monies permanently for the benefit 
of the cestui que trust, and therefore, in the absence of express 
authority or direction to the contrary, to invest in the 3l. per cents. 
according to a well-established rule of the Court, and in cases where 
the duty of investing in the 3/. per cents. was expressly imposed | 
upon him by the terms of his trust, was, that the trustee should not 
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profit by his wrong, said—* If he had done what he was bound to do, 
a certain amount of 3/. per cents. would have been forthcoming for 
the cestui que trust, and therefore, if called on to have such 3/. per 
cents. forthcoming, he is bound to do so, just as, in an ordinary case, 
every wrongdoer is bound to put the party injured, so far as the 
nature of the case allows, in the same situation in which he would 
have stood if the wrong had not been done ; and also showing that, 
where the trustee lent or used trust monies in trade, the cestui que 
trust had a right to charge him not only with the sum lent or used, 
and interest, but also for the profits made in the trade, if it was for 
his interest to do so, on the ground that the employment of the trust 
funds in trade was unwarrantable ; and therefore the trustee should 
not be permitted to rely on his own misconduct in having exposed 
the funds to the risks of trade, as a reason for retaining the extra 
profits, beyond interest, for his own benefit; proceeded to observe, 
that the ground on which, in all these cases, the right of election in 
the cestui que trust rested wholly failed in the case where a trustee, 
having an option to invest either in the 3/. per cents. or in real secu- 
rities, neglected nis duty, and carelessly left the trust fund in some 
other state of investment. In such a case, said his Lordship, the 
cestui que trust cannot say to the trustee, “ If you had done your 
duty I should have a certain amount of 3/. per cents.,” or “ the trust 
fund would now consist of a certain amount of 3/. per cents.” It is 
obvious that the trustee might have duly discharged his duty, and 
yet no such result would have ensued. Where a man is bound by 
covenant to do one or two things, and does neither, there an action 
lies by the covenantee ; the measure of damage is the loss arising 
by reason of the covenantor having failed to do that which is most, 
not that which is least, beneficial to the covenantee ; and the same 
principles may, perhaps, be applied by analogy to the case of a 
trustee failing to invest in either of two modes equally lawful by the 
terms of the trust. It was contended at the bar, that in such a case 
the trustee has by his neglect lost his right of electing between the 
two modes of investment ; that he was always bound by the trust to 
exercise his discretion in the mode most beneficial for the objects of 
the trust, and that having omitted to do so at the time when the 
option was open to him, he can no longer do it when he is called 
on to account for his neglect, and when he can no longer exercise 
an unbiassed and impartial option. The fallacy of this argument 
consists in assuming that, in the case supposed, the trustee is called 
on to exercise any option at all. He is not called on to exercise 
any option retrospectively, but is made responsible for not having 
exercised it at the proper time—for not having made one of two 
several kinds of investments ; and a reason for his being, in such a 
case, chargeable only with the money which should have been 
invested, and not with the 3/. per cents. which might have been pur- 
chased, is, that there never was any right in the cestui que trust to 
compel the purchase of the 3/. per cents. The trustee is answer- 
able for not having done what. he was bound to do, and the measure 
of his responsibility should be what the cestui que trust must have 











324 THE NEW-YORK LEGAL OBSERVER. 
Court of Queen’s Bench.—Blake v. The Midland Counties Railway Company. 2a 








been entitled to, in whatever mode that duty was performed ; and 
after examining into the ground upon which Lord Langdale is sup- 
posed to have proceeded in the several cases before him, the Court 
arrived at the conclusion that no such right of option as had been 
contended for by the cestui que trust existed, and that the trustee 
was liable only for the principal monies lost, and interest. 








Court of Queen's Dench. 


Before Chief Justice CAMPBELL; and PATTESON, COLERIDGE and WIGHTMAN, 
Justices, 


(Sittings in Banc after Hilary Term.) 
Buake v. Tue Mivtanp Counties Raipway Company.—Feb’y 21, 1852. 


COMPENSATION UNDER STATUTE 9 AND 10 vict. c. 93.—DAMAGES— 
PECUNIARY LOSS—SOLATIUM. 


In an action by a widow, under statute 9 and 10 Vict. c. 93, to recover compensation for the 
injury resulting to her from the death of her husband by the wrongful act, neglect, or default 
of the defendant, the jury, in assessing damages, are confined to injuries of which a pecuni- 
ary estimate may be made, and should be directed that they are not to take into their con- 
sideration the mental sufferings of the plaintiff. 


This was an action on the case brought by the plaintiff, as the 
widow and administratrix of her deceased husband, to recover com- 
pensation under stat. 9 and 10 Vict. c. 93. On the trial before Parke, 
B., at the Derbyshire Summer Assizes in 1851, it appeared that the 
deceased was travelling by the Midland Counties Railway in May, 
1851, when an accident occurred to the train, by which he was killed. 
It was admitted that there was negligence on the part of the defend- 
ants. For the purpose of the damages, evidence was given by the 
plaintiff of the average income of the deceased from the profits of 
a mercantile business carried on by the firm to which he belonged, 
and of the value of a house and furniture which belonged to him. 
It appeared that the plaintiff married the deceased without any for- 
tune, and that there had been a child of the marriage, which had 
died. There having been no settlement on the marriage of the 
plaintiff with the deceased, she was entitled to dower out of his real 
estate; and the deceased having died intestate, she was entitled toa 
distributive share of his personal estate, besides the profits of his 
share in the business, which she was to receive for five years after 
his death. Evidence was also given by the defendants of the terms 
upon which the plaintiff and the deceased lived together. The 
learned judge, in summing up to the jury, stated, in the first instance, 
his opinion, that on the true construction ofstat. 9 and 10 Vict. c. 93, 
the claim of the plaintiff must be limited to the pecuniary injury 
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resulting to her from the death of her husband. Subsequently, in 
directing them on the question of damages, he stated that at common 
law this action was not maintainable; and one reason why it was 
not maintainable was, that it was considered impossible to form an 
estimate of the value of human life, either to a man himself, or those 
related to him, the maxim being, “ estimatio vite nulla est ;” that for 
his own part, he thought there was great difficulty in applying any 
other test but the pecuniary loss which the plaintiff had sustained by 
the death of her husband; but that it was their duty to assess the 
damages, and that it was competent to them to give such damages as 
they might think proportioned to the injury sustained. The jury 
gave a verdict for 4000/. which the learned Judge reported that he 
considered too large, if the damages were to be calculated upon the 
principle of pecuniary compensation. In the following Mich. Term 
(Nov. 6), 

Sir F. Kelly moved for a new trial, on the ground of misdirection 
and of excessive damages.—[Lord Campbell, C. J—The Court is 
very reluctant to interfere in a case of this sort, unless it is doubtful 
what principle for calculating the damages has been laid down to 
the jury. ]—Rule nisi. 

At the sittings in Banc after last Hilary Term, 

Sir F. Thessiger, Mellor, Miller, Serjt., and Solly Flood showed 
cause.—Until the passing of stat. 9 and 10 Vict. c. 93, this anomaly 
existed in the law, that a person was liable for the least injury he 
inflicted by negligence; but if death ensued, he was exempt from 
liability. The act to abolish deodands, 9 and 10 Vict. c. 62, passed 
pari passu with stat. 9 and 10 Vict. c. 93. [Lord Campbell, C. J.— 
There was a strange peculiarity in the law of deodands: the chattel 
which caused the death was only a deodand if the death was purely 
accidental; if there was negligence, the deodand could not be sup- 
ported]. The law of Scotland, following the civil law, takes cog- 
nisance of the loss and suffering of the family of a person killed, 
and gives assythment, which is a solatium as well as an indemnifi- 
cation for damage, and the right of action is with the wife and family 
of the deceased. (Bell’s Principles of the Law of Scotland, 749, 750, 
4th ed.). [They also cited Erskine’s Inst., 592, note 13; Dictionary 
of Decisions, a. p. 1542, vols. 31, 32, “Reparation ;’ Drummond v. 
Macgregor (id., a. p. 1812-1814, p. 232); and Sir J. Campbell, A. G., 
in Duncan v. Findlater (6 Cl. and Fin. 894, 898).| Scotland is ex- 
cepted from the operation of stat. 9 and 10 Vict. c. 93, which shows 
the intention of the Legislature to assimilate the law of England to 
that which prevails in Scotland. The statute is a remedial law, and 
to be construed liberally, as was stat. 4 Edw. 3, c. 7, de bonis aspor- 
tatis in tvita testatoris (1 Wms. Exors. 669, 4th ed.); and that act 
gave to the jury the jurisdiction of determining the amount of the 
damages. Sect, 1 defines the circumstances under which the action 
may be maintained. Sec. 2 enables the jury to take into considera- 
tion the whole loss arising from the death of the party, in the fol- 
lowing words—* Such damages as they may think proportioned to 
the injury resulting from such death to the parties respectively for 
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whom and for whose benefit such action shall be brought.” The 
word “‘ injury ” is not confined to pecuniary damage (3 Bl. Com., 139). 
[Lord Campbell, C. J.—Strictly, injuria is opposed to pecuniary loss ; 
there may be injuria absque damno, and injuria and damnum must 
concur to found some actions.] An action lies by the husband for 
the battery of his wife, or for enticing away his wife, whereby he 
has lost the comfort and society of his wife (Guy v. Livesey, Cro. 
Jac., 501; Hyde v. Scyssor, Id., 588 ; Winsmore v. Greenbank, Willes, 
577) ; and therefore, in an action by the husband, under this statute, 
for compensation for the death of his wife, he would be entitled to 
recover more than the mere pecuniary loss. If the construction con- 
tended for by the other side is adopted, a husband will be disabled 
from bringing any action under the statute in all cases in which he 
sustains no pecuniary loss by the death of his wife. [Coleridge, J.— 
Do you say that consideration is to be had of the moral qualities 
of the husband? Wightman, J——May the defendant show, in 
reduction of damages, that by reason of the bad character of the 
husband the plaintiff was entitled to less damages’] In principle, 
there is no reason why such evidence should not be given, as in an 
action for criminal conversation. [ Coleridge, J.—Suppose A. and B. 
are killed, A. leaving a wife and ten children, and B. leaving a wife 
only, is a different amount of damages to be given in the two actions 
brought by the parties injured by their death?] Yes. [Lord Camp- 
bell, C. J—The shareholders would say that was a great hardship, 
because they received the same fare from A. and B. Patteson, J.— 
Suppose the wife who is killed had no property, if the husband is 
entitled to bring an action under the statute, he must, by sect. 2, 
clothe himself with the character of administrator.] That would be 
only for the purpose of becoming dominus litis. [Patteson, J.— 
By sect. 3, the action must be brought within twelve calendar months 
after the death of the deceased; and therefore, in the case of an 
action for compensation to a child for the death of its parent, it might 
be necessary to take out administration durante minore etate.] By 
sec. 2, “every such action shall be for the benefit of the wife, hus- 
band, parent, and child of the person whose death shall have been 
so caused ;” and by the interpretziion clause, sect. 5, the word 
“parent” includes “ grandfather and grandmother,” and the word 
“ child” includes “ grandson and granddaughter ;” but it very sel- 
dom happens that the grandfather sustains pecuniary loss by the 
death of the grandson; and often no pecuniary loss is sustained by 
the husband on the death of his wife. If the action had been 
intended to be in respect only of a loss to the estate, brothers and 
sisters, and uncles and aunts, would have been mentioned, because 
they are amongst the next of kin, and entitled to a share in the dis- 
tribution or the estate of the deceased. Sect. 4 requires the plain- 
tiff to deliver a full particular “ of the nature of the claim in respect 
of which damages shall be sought to be recovered.” [Patteson, J.— 
In this action I ordered further particulars of the pecuniary loss to 
be delivered by the plaintiff. I have never seen a particular stating 
a claim for loss of consortium.] No question was raised at the trial 
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as to the plaintiff being confined by the particulars of her claim. 
In Gillard v. The Lancashire and Yorkshire Railway Company (12 
Law T., 356), where Pollock, C. B., ruled that the damages must be 
confined to the mere pecuniary loss sustained by the death of the 
deceased, the amount of the damages given by the jury was satisfac- 
tory to the plaintiff, and therefore no bill of exceptions was tendered. 
In Armsworth v. The South-Eastern Railway Company (11 Jur., 758), 
Parke, B., advised the jury to give what they considered a fair com- 
pensation. [Coleridge, J—In a case before me at chambers, of an 
action upon this statute, after taking the best advice I could, I struck 
out a plea which stated that no injury had been sustained, because I 
considered that injury was the cause of action. 

Humfrey, Macaulay, and Boden, contra.—Stat. 9 and 10 Vict. 
c. 93, introduces a principle new to the common law, and therefore 
is not to be construed liberally. [Lord Campbell, C. J.—Stat. 4 Edw., 
3,c. 7, was against the principle of law actio personalis moritur 
cum persona.| If two persons are killed by the same accident, the 
pecuniary loss to the surviving relatives is easily ascertained, and 
under sect. 2 the amount will be divided amongst them by the jury, 
according to the circumstances of each. Suppose the death of a 
father leaving twelve children, whom he supported by his profes- 
sional labor, each would receive a share equal to one-twelfth ; but if 
compensation is to be given for anguish of mind, each would be 
entitled to the whole. [Coleridge, J.—Suppose the father educated 
his children himself, each child would sustain a grievous injury, 
though not a pecuniary loss. According to your construction, if a 
tenant for life was killed, his eldest son, who succeeded to his estates, 
would sustain no pecuniary loss from his death, and could not reco- 
ver any damages.| He might recover the amount of the funeral 
expenses. Wouldthe defendants be entitled to show in this action 
that the husband was profligate, and deserted his wife and family ? 
[Lord Campbell, C. J.—If the executor claimed on the ground of the 
loss of the husband’s support, that evidence would be admissible : 
but the executor is not bound to make a claim for solatium, and it 
would he easy to frame the particulars of the nature of the claim so 
as to exclude it.} The classes of persons for whose benefit the act 
states that the action shall be brought, and the classes of persons 
excluded from that benefit, show that compensation for anguish of 
feeling was not contemplated by the Legislature ; those members of 
a family who are peculiarly dependent upon the person killed are 
included in the act, while brothers and sisters are excluded. Also, 
the action is to be brought in the name of the personal representa- 
tive of the deceased. [Lord Campbell, C. J.—The object of that 
clause was, that only one action should be brought by a person rep- 
resenting the rights and claims of all the parties entitled to com- 
pensation.] The word “injury,” in sect. 2, means a pecuniary loss ; 
as the word “ interest,” in stat. 14 Geo. 3, c. 48, relating to insurances, 
means “ pecuniary interest” (Halford v. Kymer, 10 B. and Cr., 724). 
The Judge ought to have directed the jury more precisely. In Elliott 
v. The South Devon Railway Company (2 Exch., 725), it was held that 
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the Judge ought to have given them such a definition of the word 
“town ”* as would have enabled the jury to decide the issue whe- 
ther the railway passed through a “town” within the meaning of 
sect. 11 of the Railway Clauses Consolidation Act, 8 and 9 Vict. 
c. 20. Cur. adv. vult. 


Co.erwer, J.. now delivered the judgment of the Court.—This 
case turns entirely on the construction of the recent statute, 9 and 
10 Vict. c. 93; and the important question is, whether the jury, in 
giving damages proportioned to the injury resulting from the death 
of the deceased to the parties for whose benefit this action is brought, 
are confined to injuries of which a pecuniary estimate may be made, 
or may add a solatium to those parties in respect of the mental suf- 
fering occasioned by such death. 

The plaintiff’s counsel, in support of the latter alternative, have 
mainly relied upon certain decisions of the Court of Session in Scot- 
land, which they have very properly brought to our notice. If those 
decisions had been pronounced upon a law common to both parts of 
the United Kingdom, we should have been equally ready to be bound 
by them as if they had been pronounced by the Courts in Westmin- 
ster Hall. But it is expressly enacted, that the stat. 9 and 10 Vict. c. 
93, shall not apply to Scotland ; and the Scottish law of assythment 
is wholly alien to the common law of England. In this, as in other 
instances, an improvement in our law may have been suggested by 
the existing code in Scotland, but may have been adopted with modi- 
fication. It is quite clear that the law of assythment has not been 
introduced into England in its full latitude or compensation for the — 
loss of a parent “ by wrongful act, neglect, or default,” would be due 
to illegitimate as well as legitimate children, and the amount of the 
compensation would depend upon the extent of the culpa proved 
against the parties from whom a compensation is claimed. It may 
be, though we need not affirm, that those decisions are in strict con- 
formity to the law of Scotland, and would all have been affirmed on 
appeal tothe House of Lords, but they can be of very little assist- 
ance to us in construing this act of Parliament. When we are per- 
forming this duty, our only safe course is to look to the language 
which the Legislature has employed. 

The title of the act may be some guide to its meaning, and it is 
« An Act for compensating the Families of Persons killed by Acci- 
dents,” not for solacing their wounded feelings. Reliance was placed 
upon the Ist section, which states in what cases the newly-given 
action may be maintained, although death has ensued, the argument 
being, that the party injured, if he had recovered, would have been 
entitled to a solatium, and therefore so shall his representative on his 
death. But it will be evident that this act does not transfer this right 
of action to his representative, but gives to the representative a 
totally new right of action on different principles. Sect. 2 enacts, 
that “in every such action the jury may give such damages as they 


* See Reg. v. Cottle (15 Jur., 721). 
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may think proportioned to the injury resulting from such death to 
the parties respectively for whom and for whose benefit such action 
. Shall be brought.” The measure of damages is not the loss or suf- 
fering of the deceased, but the injury resulting from his death to his 
family. This language seems more appropriate to a loss, of which 
some estimate may be made by calculation, than an indefinite sum, 
independent of all pecuniary estimate, to soothe the feelings. The 
division of the amount strongly leads to the same conclusion—* And 
the amount so recovered shall be divided amongst the before-men- 
tioned parties, in such shares as the jury by their verdict shall find 
and direct.” By what rule ought the jury to be guided in this appor- 
tionment? Are they to inquire into the degree of mental anguish 
which each member of the family has suffered from the bereave- 
ment? Then, not only a child void of filial piety, but a lunatic child, 
and a child of very tender years, and a posthumous child, on the death 
of a father, may have something for pecuniary loss, but cannot come 
in pari passu with the other children, and must be cut off from the 
solatium. It seems to us, that if the Legislature had intended to go 
to the extreme length, not only of giving compensation for pecuniary 
loss, but a solatium to all the relations enumerated in sect. 5, viz. :— 
father and mother, and grandfather and grandmother, and stepfather 
and stepmother; son and daughter, and grandson and granddaughter, 
and stepson and stepdaughter—language more clear and appropriate 
for this purpose would have been employed. 

An argument has been drawn from sect. 4, which requires the 
plaintiff to deliver a particular “ of the nature ofthe claim in respect 
of which damages shall be sought to be recovered,” as if it were so 
much for pecuniary damage, and so much for solatium. But these 
words will be abundantly satisfied by a statement of the manner in 
which the pecuniary loss to the different persons for whom the action 
is brought is alleged to have arisen. 

We conceive that the Legislature would not have thrown upon the 
jury such great difficulty in calculating and apportioning the sola- 
tium to the different members of the family without some rule for 
their guidance. Where an action is brought by an individual for a 
personal wrong, the jury, in assessing the damages, can with little 
difficulty award him a solatium for his mental sufferings, along with 
an indemnity for his pecuniary loss. There may be a calculation of 
the pecuniary loss sustained by the different members of a family 
from the death of one of them; but if a jury were to proceed to 
estimate the relative degrees of mental anguish of a widow and 
twelve children from the death of the father of the family, a serious 
danger might arise of damages being given to the ruin of the de- 
fendants. We must recollect that the act we are construing applies 
not only to great railway companies, but to little tradesmen, who 
send out a cart and horse under the care of an apprentice. 

For these reasons, we are of opinion that the learned Judge at 
the trial ought more explicitly to have told the jury, that in assessing 
the damages they could not take into their consideration the 
mental sufferings of the plaintiff from the loss of her husband ; 

VOL x. 
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and that as the damages certainly exceed any loss sustained by 
her, admitting of a pecuniary estimate, they must be considered 
excessive. 

The rule for a new trial must, therefore, be absolute, on the 
ground of misdirection.— Rule absolute. 








N. D. Superior Court. 
December General Term, 1851. 
Before DUER and CAMPBELL, Justices. 


Epwarp Cook, Respondent, against Exisna C. Lrrcurierp, Appellant. 


PROMISSORY NOTE—-CONTRACT OF ENDORSEMENT——-TRANSFER—PROTEST— 
NOTICE~—-PENDENCY OF SUIT FOR SAME CAUSE OF ACTION IN 
U. 3. COURT, OR OF ANOTHER STATE. 


The rule that the liability of an endorser is governed by the law of the place where the endorse- 
ment is made, means the contract of endorsement, not the mere act of writing the name 
upon the back of the instrument. 

There is no contract binding the endorser until the note or bill upon which his name appears 
is transferred for a good consideration to a third person. 

Held, that as the promissory notes in suit had no validity until they were transferred to a third 
person in the city of New York, the liability of the defendant as an accommodation endorser 
was governed by the law of this State, not by that of Michigan, where the notes were 
executed. 

in this State the law is settled, that every notice to an endorser is to be deemed sufficient, 
which expressly or by a reasonable intendment gave him information of the dishonor of the 
bill or note on which the suit is founded. 

Where an uncertainty in the application of the notice arises from extrinsic facts, the question 
of its sufficiency is a question of law to be determined by the Court alone. 

Where no uncertainty arising from extrinsic facts is alleged to exist, the burthen of proof lies 
upon the defendants; the existence of the facts wi'l not be presumed. Hence, the descrip- 
tion of the note in the notice, although incomplete, is sufficient if it correspond with the 
note in evidence, unless it is proved by the defendant that there was some other note to 
which the description would equally apply. 

Notice that the bill or note was duly protested, is notice of its dishonor, i. c., that payment 
was duly demanded at the proper time and place, and refused. 

The pendency of another suit for the same cause of action in a Court of the United States, or 
of another State, is no defence, either as a bar or in abatement. The law in this respect, has 
not been altered by the code. 

Judgment for plaintiff affirmed with costs. 


* 


The complaint states the making of four promissory notes, by 
Joshua L. Carew, dated April 2, 1849, payable to Elisha C. Litch- 
field or order, for $740 each, with interest from date, and payable 
severally, nine, ten, eleven, and twelve months after date; the en- 
dorsement of the notes by the defendant to one Ryckman, and by 
him to the plaintiff; and presentment and demand of payment of the 
notes at maturity, non-payment, and notice to the defendant ; and 
claims judgment for the principal and interest of the notes, and 
charges of protest. 

The answer controverts presentment, demand, and notice; the 
receipt of proper notices; and all indebtedness of defendant upon 
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the notes ; and states the bringing of another suit by the plaintiff, 
against the defendant, before the commencement of this action, in 
the Circuit Court of the U.S., for the District of Michigan, on the 
eleven months’ note ; the personal service of process on the defend- 
ant, and his appearance therein ; and the continuing pendency of the 
suit undetermined ; and the defendant takes objection to the com- 
plaint because of such pending suit. 

The answer also states another like suit in the same Circuit Court, 
on the twelve months’ note, commenced April 11, 1850, and objects 
in like manner to the complaint : 

And also states a third like suit, in the same Circuit Court, on the 
remaining two notes, commenced April 16, 1850, and objects in like 
manner to the complaint : 

And also states, that at the time of the commencement of such 
suits, the plaintiff was a resident, inhabitant, and citizen of New- 
York, and the defendant of Michigan, and the Circuit Court has full 
jurisdiction of amount, subject matter, and parties, and takes objec- 
tion to the whole complaint, on account of the pendency of said 
three prior suits. 

The reply states, that since this action was brought, and about 
January 1, 1851, the actions in the Circuit Court were duly discon- 
tinued and dismissed, and notice given to the defendant, that they are 
not now pending. 

The action was tried at the June Special Term, before Mr. Justice 
Paine, and a jury. 

Proof was given of the promissory notes mentioned in the com- 
plaint. It was also proved by the testimony of a Notary Public that 
each of the said notes on the day when it became payable was pre- 
sented at the Bank of New York, in the city of New York, and pay- 
ment demanded of the teller, which he refused to pay; and that on 
the following morning a notice signed by the said Notary Public 
was deposited in the New York postoflice, addressed to the defend- 
ant at Detroit, Michigan ; that only one such notice was sent for each 
note; that said notices consisted of printed blanks filled up in manu- 
script, and thereis a blank space of several lines in the printed blanks 
between the words, “dated” and “ endorsed ;” and that the notices 
produced by the defendant’s counsel and in evidence on the trial, are 
the same which were so sent. The following is the form of the 


notices sent : 
* New York, Jan. 5th, 1850. 
“ $740, and interest. 

“ Please to take notice that a promissory note, made by J. L. Carew, 
for $740, with interest, dated April 2d, 1849, endorsed by you, was, 
on the day that the same became due, duly protested for non-pay- 
ment ; and that the holders look to you for the payment thereof. 

“ Your obedient servant, 
“ Joun T. Irvine, 
“Notary Public, Mechanics’ Bank, 
“Attorney and Counsellor, 
“ No. 7 Nassau-street.” 





| 
| 
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It was admitted by the respective counsel, that the defendant lived 
in Detroit, Michigan, at the time of the date and endorsing of the 
notes, and thence until the time of the last notice, that his residence 
was there ; and that the general residence of Joshua L. Carew, the 
maker of the notes, was in Detroit, during the same period. 

Proof was also adduced that Joshua L. Carew lived at Detroit, 
Michigan, in the spring of 1849, and that Garrett W. Ryckman then 
lived in this city. That the firm of Yelverton & Fellowes, of this 
city, received four notes from Mr. Carew, in the spring of 1849, 
enclosed in a letter from Mr. Carew by mail, and that the letter was 
in the handwriting of Mr. Carew. The letter was as follows: 


“ Detroit, April 7, 1849. 

“ Messrs. Yelverton & Fellows: Gentlemen :—Inclosed, please find 
my notes for $740 each to the order of and endorsed by E. C. Litch- 
field, Esq., payable at the Bank of New York, in the City of New 
York, with interest at 9, 10, 11 and 12 months each, which please 
hand over to Mr. G. W. Ryckman, upon his giving a receipt in full 
for the same. Please forward the receipt to me by mail.” 


It was further proved, that the notes were received in that letter 
and delivered to Ryckman in this city, and that a receipt was for- 
warded to Carew, at Detroit; that the notes produced were similar 
in all respects to those received. The testimony as to the delivery 
of the notes to Ryckman, taking his receipt and forwarding same, 
and as to the similarity of the notes, was objected to by the defend- 
ant’s counsel as inadmissible. 

It was further proved, that in January, 1851, the actions in the 
Circuit Court were discontinued. 

The Court then ordered that all the foregoing objections taken 
by the defendant to questions and evidence, be overruled, and that 
the evidence taken, subject to such objections, be admitted ; to which 
decision the defendant’s counsel excepted. 

The defendant's counsel then moved that the plaintiff be nonsuited, 
on the ground that he had not proved the giving of any sufficient 
notices of presentment, demand and dishonor of the notes, to charge 
the defendant as endorser, and that the notices above set forth did 
not describe the notes with certainty, nor distinguish between the 
different notes, nor show when the presentment or demand was made, 
nor where it was made, nor that the same was made af all, and 
said notices were insufficient on their face to charge the endorser, 
and that the endorser was not charged because the notices were not 
sufficient by the laws of Michigan, as well as because they were not 
sufficient by the laws of New York. The Court refused to nonsuit 
the plaintiff, and the defendant’s counsel excepted to such decision. 

The Court then directed the jury to find a general verdict for the 
plaintiff, for the amount due on the four notes; to which direction 
the defendant excepted. 

The jury, under the direction of the Court, found a verdict for 
plaintiff, and assessed his damages at $3421 °°;. with liberty for the 


100 


Court at the General Term to direct the dismissal of the complaint. 
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The case now came on for argument. 


Charles Tracy, for appellant, made and argued the following 
points : 


1.—The notices sent to the defendant were insufficient to charge 
him as indorser, according to the laws of the State of New York. 

1. They do not describe the respective notes with certainty, nor 
distinguish between the four notes of different periods, and maturing 
at different times (Cayuga Co. Bank v. Warden, 1 Comstock, 418). 

2. They do not state when nor where the presentment or demand 
took place (Wynn v. Alden, 4 Denio, 168). 

3. It is the province of the Court to determine the question of the 
sufficiency of the notice on its face (Remer v. Downer, 23 Wend., 
620, p. 626; Ransom v. Mack, 2 Hill, 595, p. 587 ; Dole v. Gold, 5 Bar- 
bour, 490). 

I].—These notices, being mere notices of protest, were for that 
additional reason insuflicient to charge the endorser according to the 
laws of the State of Michigan. 

1. Such is the adjudged law in that State (Platt v. Drake, 1 Doug- 
lass, 296; Spies v. Newberry, 2 Douglass, 425; Code of Proced- 
ure, § 426). 

2. The decisions of the Federal Court, sitting in Michigan, do not 
depart from the rule of the State Courts, in respect to the point here 
involved. 

3. Nor would the dissent of the Federal Court from a rule of law 
settled by the Supreme Court of law of the State, be any evidence 
that the law of the State was other than what the State Courts had 
so determined. 

IIIl.—The contract of endorsement was made in Michigan, and 
must be interpreted and performed according to the law prevail- 
ing there. 

1. The notes were endorsed at Detroit. This appears from the 
evidence : the notes were dated there, the maker and endorser resided 
there at the time, the notes were put in the mail at that place, ina 
letter written there, and the receipt for the notes was returned to the 
same place (Pinkerton v. Bailey, 8 Wend., 600). 

2. Notwithstanding that the notes were made payable in the city 
of New York, the contract of the endorser was made at Detroit, and 
is governed by the laws of Michigan (Hicks v. Brown, 12 J. R., 142; 
Amyar v. Sheldon, 12 Wend., 439, p. 443, 444; Allen v. Merchants’ 
Bank, 22 Wend., 215, pp. 222, 225, 239; Bank of Rochester v. Gray, 
2 Hill, 227; Story on Prom. Notes, 404, § 339, Nt. 3, p. 406; Lowry’s 
Adm. v. Western Bank of Georgia, 7 Alabama, 120 ; Dunn v. Adams, 
1 Alabama, 527; Cox v. Adams, 2 Kelly, 158; Dundas v. Bowler, 
3 McLean, 397; Hatcher v. Morine, 4 Devereux, 122; Dow v. Rus- 
sell, 12 N. Hampshire, 49 ; Yeatman v. Cullen, 5 Blackford, 240; Hol- 
brook v. Vibbard, 2Scammon, 465; Carroll v. Upton, 2 Sandford, 
S. C. R., 171; Andrews v. Herriot, 4 Cowen, 508). 
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3. The contract of the endorser not being written out, is to be sup- 
plied and expressed according to the lex loci contractus. 

An endorsement in Michigan, therefore, is to be filled up with a 
promise by the endorser to pay the note, on condition that it is duly 
presented at maturity, and payment demanded, and is then dishon- 
ored by the maker, and that a notice describing the note, and stating 
that such presentment and demand have been made at the proper 
time and place, and the note was dishonored by the maker, is sent to 
the endorser. It cannot be filled up with a condition that the notice, 
instead of stating such facts, may merely state that the note was 
“duly protested for non-payment” (Hall v. Newcomb, 7 Hill, 416; 
Seabury v. Hungerford, 2 Hill, 80; Loan Co. v. Towner, 13 Conn., 
249 ; Cooper v. Earl of Waldegrave,2 Beavan, 282; De la Vegav. 
Vianna, 1 Barn. and Adol., 284; Anstruther v. Adair, 2 Mylne and 
Kean, 513; Watson v. Brewster, 1 Penn. St. Rep., 381; Slocum v. 
Pomery, 6 Cranch, 221; Trimbey v. Vignier, 1 Bing. N. C., 151; 
Chitty on Bills, 507, ed. 1836, by Beebe). 

IV.—The prior suits in the U. S. Circuit Court in Michigan, are a 
defence in this action. 

1. The code of procedure (§ 144, sub. 3, and § 147) makes no dis- 
tinction between the Courts of this State and those of other States or 
the United States. The terms used indicate an intention to do away 
the old rule, by which the pendency of .a prior suit in the U. S. Cir- 
cuit Court was not pleadable ( Walsh v. Durkin, 12 Johnson, 99). 

2. The plaintiff, having placed the issue on a discontinuance of 
the former suits after the bringing of this action, was bound to esta- 
blish his reply. 

3. The defendant's mere declarations were inadmissible to prove 
the discontinuance of those suits, and no other evidence on that point 
having been given, the reply was not sustained (Jenner v. Joliffe, 
6 Johnson, 9; Hasbrouck v. Baker, 10 Johnson, 248; Welland Canal 
Co. v. Hathaway, 8 Wendell, 480). 


William Curtis Noyes, for the Respondents, made and argued the 
following points. 


I.—There is no objection to the judgment on account of the pen- 
dency of the suit in the U. S. Circuit Court, for Michigan (Code, 
§§ 144, 147). 

Ist. The pendency of another action in such Court is no objection 
to this action in our own Courts, even if the foreign action had not 
been discontinued (Mitchell v. Bunch, 2 Paige, 620; Burrows agt. 
Miller and Miller, 5 Pr. Rep., 51: Browne v. Joy, 9 Johns., 221 ; 
Walch v. Durkin, 12 Johns., 99). 

2d. The discontinuance of that action before trial in this (if pro- 
perly proved) removes all question. 

3d. The discontinuance of that action was properly proven by 
parol (Foster v. Truill, 12 Johns., 456; Cow. and Hill’s notes, 
1074, 1076). 

4th. The record now produced is conclusive proof of the discon- 
tinuance, and it is admissible at bar, though not introduced at the 
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Circuit (Cow. and Hill’s notes, 1075; Wood v. Williams, 14 Wend., 
129: Ritchie and others v. Putnam, 13 Wend., 524). 

II.—The notices of dishonor were sufficient by the law of New York. 

Ist. It was enough to state that notes were protested (Coddington 
v. Davis, 3 Denio, 25; Cayuga Co. Bank v. Warden, 1 Comst., 414). 

2d. There was no misdescription, and there was a sufficient descrip- 
tion to identify each note as it became due. 

3d. The sufficiency of the notices upon their face is a question of 
law (Ransom and Ramson v. Mack, 2 Hill, 587; Dole v. Gold, 5 Barb., 
490; McKnight v. Lewis, 5 Barb., 685; Wynn v. Alden, 4 Denio, 
164; Cayuga Co. Bank v. Warden, 1 Comst., 414). 

IlI.—The decisions in New York should control as to the suffi- 
ciency of the notice, because, 

1st. There is no decision nor principle requiring that the form of 
the notice to charge an endorser is to be governed by the law of the 
place where the endorsement was consummated (Story on Bills, 
§ 391, 156-157, 176-177, and note 285. Carroll v. Upton, 2d Sand. 
Sup. Ct., 172). 

2d. This was in truth a New York contract, because, 

1st. The contract on which the notes were to be delivered was 
made and to be performed here, and was actually performed here. 

2d. The endorsement was delivered here, and never became effect- 
ive as an endorsement until such delivery. 

3d. The money was payable and the endorsed contract was to be 
performed here. 

4th. So the condition, upon performing which the endorser became 
bound, viz.: the use of due diligence to give him notice of the dis- 
honor of the notes, was to be performed here by the holder (Pothier 
on Obli., Pt. 1, Ch. 1, §1, Art. 2; Grotius lib., 2, Ch. 2; Chitty on 
Contr., 12, 5 Am., from 3d London ed.; Rutledge v. Grant 15, E. C. 
L. R., 99; Mactier v. Frith,6 Wend., 103, 118, 114, 189; Cox v. 
Tracy, 7 E. C. L. R., 163; Coa v. The United States, 6 Peters, 171 ; 
Adams v. Jones, 40 E. C. L. R., 189; Duncan v. United States, 7 Pe- 
ters, 448, 449; Bank of Augusta v. Earle, 13 Id., 532, per Sargeant 
arguendo. 

1V.—If this contract be viewed as made in Michigan, and if the 
law of Michigan is to govern it, then it is insisted that the decision 
of Platt v. Drake, is not a sound and reliable exposition of the true 
rule of the Commercial Law. 

Ist. It does not rest upon statute. 

2d. It was an innovation upon the former course of decisions, and 
is even now anomalous. 

3d. It is unreasonable in itself. 








By the Court—Durr, J.—It is not necessary to deny that the lia- 
bility of an endorser is governed, in all cases, by the law of the place 
where the endorsement is made, provided we understand by endorse- 
ment, the contract itself, not the mere act of writing the name upon 
the back of the instrument; and such, we cannot doubt, is the mean- 
ing of the rule. The liability of an endorser arises solely from his 
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contract, and it is his contract that the local law defines and controls. 
It matters not when, or where, his name may have been endorsed, 
literally speaking, since there is no endorsement, binding him as a 
contract, of the promissory note or bill of exchange on which his 
name appears, until it is transferred to a third person with the intent 
of enabling him to enforce its payment. The place of this effectual 
transfer is, therefore, the place of the contract, and the law which 
there prevails, that which governs its construction. In this case there 
was no transfer of the promissory notes upon which the action is 
founded at Detroit. So long as they remained there, there was no 
contract creating any liability on the part of the defendant. There 
was no transfer of the notes until they arrived in this city; no con- 
tract until they were accepted here by Ryckman, the first endorsee, 
in satisfaction of a debt. It is plain that the defendant was an 
accommodation endorser, and when he returned the notes with his 
name to the maker, as no restriction was imposed, he gave him an 
unlimited authority to use them, for any purpose, that his convenience 
or interest might require. In judgment of law, therefore, it was by 
the authority and with the consent of the defendant that the notes 
were passed into the hands of Ryckman, and the agent, who made 
the transfer, was his agent, as well as of the maker. As quit facit 
per alium facit per se, the endorsement as a contract was just as cer- 
tainly made in this city, as if the transfer which gave a title, had 
been made here, by the defendant in person. Hence it is needless to 
inquire whether the notices sent to the defendant were sufficient to 
charge him as an endorser, according to the law of Michigan, as 
lately expounded by its Supreme Court, since the law of this State, 
not that of Michigan, is the “ex loci contractus” that we are bound 
to follow. 

Adopting then our own law as the rule of decision, it seems to us, 
that the right of the plaintiff to maintain this action cannot reasona- 
bly be doubted. We deem it quite unnecessary to cite authorities to 
prove that, in this State, the law is settled, that every notice to an 
endorser must be deemed sufficient, which, expressly, or by a reasona- 
ble intendment, conveys to his mind all the information that he was 
entitled to have, and that where no doubts are raised by extrinsic 
facts, the question of its sufficieney is to be determined exclusively 
by the Court—where there are no disputed facts, it is purely a ques- 
tion of law. . 

The information which in an action against the endorser, it must 
be proved, was given, is that of the dishonor of the particular note 
upon which the action is founded. The notice of protest must there- 
fore contain such a description of the note, as might have enabled 
the endorser to ascertain its identity, and must also communicate the 
fact of its dishonor, that is, that on the day when it fell due, pay- 
ment was demanded and refused. 

We are to inquire, then, whether these requisites are found in the 
notices that were given in evidence upon the trial, and, for the pre- 
sent, we confine our remarks to the notice relating to the first of the 
four notes that fell due—that payable nine months after date. The 











THE NEW-YORK LEGAL OBSERVER. 337 
N. Y. Superior Court.—Edward Cook against Elisha C. Litchfield. 








description of the note, it must be admitted is not complete, since it 
omitted to state the time when and the place where it was payable, 
bnt these omissions are quite immaterial, if the facts which are 
stated were alone sufficient to convey all the necessary information. 
It is not to a stranger, it must be remembered, that the notice is ad- 
dressed ; but to a person whom the law presumes to have had a dis- 
tinct recollection of the tenor of every note then outstanding which 
he had endorsed, and the question is, whether with this knowledge he 
could have experienced any difficulty in referring the notice to the 
particular note that was intended. The notice states expressly the 
date of the note, the name of the maker, the sum for which it was 
given, and that it bore interest, and by implication that it was paya- 
ble in this city, since it was from this city that the notice of its pro- 
test was sent, and in all these particulars the notice corresponds 
exactly with the note in evidence, and which the defendant knew he 
had endorsed. Hence, unless the defendant had endorsed other 
notes, one or more, dated on the same day, for the same maker, for 
the same sum, with interest, and payable in this city at the same 
time, it is impossible that even a momentary doubt could have been 
entertained by him as to the particular note that the notice described. 
He knew at once that it was the note in suit, if there was no other 
to which the description could possibly apply. 

These observations are not answered by saying that the defendant 
may have endorsed other notes of the like tenor, and that an uncer- 
tainty in the application of the notice may thus have arisen. We 
have no right to act upon such a presumption. If such was the fact 
it was in the power of the defendant to prove it, and it was upon him 
that the law cast the burthen of proof. As the proof has not been 
given, the maxim applies that “ de non apparentibus et non existenti- 
bus eadem est ratio.” 

In the case of Shelton v. Braithwaite (7 Mees. and Wels., 436), the 
notice of adishonor of an inland bill of exchange given by the holder 
to the drawer, contained no other description of the bill than this,— 
“ Your draft on A. B. is dishonored ;” yet the Judges of the Exche- 
quer were unanimously of opinion that the notice, taking into con- 
sideration the previous knowledge of the defendant, was sufficient to 
charge him. The ground of the decision was, that where an uncer- 
tainty in the application of a notice, arising from extrinsic facts, is 
alleged to exist, the burthen of proof lies upon the defendant: the 
existence of such facts will never be presumed. Inthe particular case 
it was said by Baron Alderson—and similar remarks were made by 
the other Judges—that, if the defendant had drawn any other bill upon 
A. B., which was then outstanding, the fact and the means of prov- 
ing it were peculiarly within his knowledge, and it was by him that 
the proof ought to have been given. In the absence of contradictory 
proof, it was a reasonable inference that there was no other bill than 
that declared on, to which the description in the notice could apply 
This decision was followed by the same Court in Stockman v. Parr 
(11 Mees. and Wels., p. —-), and both these cases are cited with 
approbation by Mr. Justice Jewett, in delivering the judgment of the 
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Court of Appeals, in the case of the Cayuga Bank v. Worden, 
1 Comst., 414. 

The other objections to the sufficiency of the notice, that it states 
neither the day nor the place of a demand of payment, nor, indeed, 


that such a demand was made at all, will be disposed of in few 


words. As the defendant must have known that the notice related 
to the first of the notes that fell due, we are bound to say that he 
also knew on what day and at what place it was payable, and an 
express communication of these facts was therefore useless. And 
that a demand of payment was made on the proper day, and at the 
proper place, and was refused, are facts, which by a necessary im- 
plication, were communicated by the declaration that the note “ was 
on the day that the same became due duly protested for non-payment.” 
It is true that a protest of a promissory note is not, like that of a 
foreign bill of exchange, necessary to be made in order to charge an 
endorser, but it is equally so, that, in all cases, when it is made, it not 
merely implies, but asserts, the existence of the facts upon which 
alone it can properly be founded. A protest is a declaration in 
writing, made by a public officer under his oath of office, that the 
bill or note to which it relates was, on the day it became due, duly 
presented for payment, and that payment was refused; and a notice 
of such a protest is not merely a notice that this declaration was 
made, but that the facts so declared had really occurred. 

That such is the construction of the notice when it relates to the 
protest of a bill of exchange is not denied, and we own that we are 
at a loss to understand why the same construction should not be 
given to it when it relates to the protest of a promissory note. That 
in the last case a protest is unnecessary neither alters the nature of 
the act performed, nor the intent and object of its communication to 
an endorser. When he is told that the note is protested, he is told in 
language which he is bound to understand, that it is dishonored, for 
itis this sense that the usage of all engaged in commerce has stamped 
upon the words. The decision of the Supreme Court of Michigan in 
Platt v. Drake (1 Doug., 296), which we have been urged to follow, 
is directly opposed to that of the Supreme Court of the United States 
in Mills v. Bank of the United States (11 Wheat., 431) ; and in our own 
Courts. The language of the Judges, we believe, has uniformly been 
that notice of the protest of a promissory note is equivalent to 
notice of itsdishonor. At any rate, it is this construction that’we 
consider as established beyond the reach of further question by recent 
decisions in the Court of Appeals (Coddington v. Davis,1 Comst., 36 ; 
Cayuga Bank v. Worden, Id., 414). 

The observations that have been made to prove the sufficiency of 
the first notice, apply with equal force to each that follows. They 
are all expressed in the same words, and each of them bears date on 
the day when the note to which it refers became due; nor can we 
doubt that in each case, the note thus arrived at maturity was under- 
stood by the defendant to be the note dishonored. That he was in 
fact misled is most improbable; that he ought not to have been mis- 
led, is quite certain. 
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The last objection to the plaintiff’s recovery, the pending of a prior 
suit for the same cause of action in the Circuit Court of the U. States 
in Michigan, we should not have hesitated to overrule, even had no 
evidence been given of the discontinuance of the suit. The provi- 
sions of the code have not altered the rule of law that the pendency of 
such a suit in a Court of the U. S., or of a sister State, is no defence 
(Brown v. Joy, 9 John., 221; Walch v. Durkin, 12 John., 99). 

These provisions relate to the mode of stating the pendency of a 
prior action in those cases in which the defence may be legally ad- 
mitted. The design of the code was to change the rules and forms 
of pleading, not the rules of law, or evidence, nor should a construc- 
tion by which a change of this character may be effected ever be 
given to its provisions, unless where the language is so explicit as to 
admit no other interpretation. The same question arose and was 
decided, as we now decide it, in the case of Burrows v. Miller (5 How. 
Pr. Rep., 51), and the reasoning of the learned Judge who made that 
decision commands our entire assent. 

The judgment of the Special Term is affirmed with costs. 





(Special Term, 16th August, 1852.) 


Before Mr. JUSTICE DUER. 
Grorce W. Bowman against Henry Sue.pon AND OTHERS. 


MOTION TO STRIKE OUT-——TITLE OF AFFIDAVIT—TIME FOR ANSWERING 
COMPLAINT. 


The title of an affidavit embraces the name or style of the Court as well as the name of the 
parties. Hence an error in the name of the Court when it is certain that the party upon 
whom the affidavit was served could not have been misled, is to be disregarded, under § 406 
of the code. The denial of a motion by the default of the moving party, is not a bar to its 
renewal when the default is excused. When there are several grounds upon which a motion 
may be made, that upon which the moving party means to rely must be specified in the 
notice. The 43d rule of the Supreme Court, as plainly applicable, is binding upon the Supe- 
rior Court. Hence notice of a motion to strike out matter from a complaint which was 
served more than twenty days after the service of a complaint held to be irregular and void. 
An extension of the time to answer, is a waiver of all objections to the complaint, and a bar 
to a motion to strike out irrelevant matter, unless the right to make the motion is expressly 
given. 


This was an application on the part of the defendants to strike out 
certain parts of the complaint. The parts proposed to be stricken out 
were specified in the notice, but the grounds of the motion were not 
stated. 

The time for answering the complaint expired on the 30th of July, 
and on the 27th of July, the defendants obtained an order extending 
the time to answer for thirty days, but the order contained no enlarge- 
ment of the time for making this or a similar motion. On the same 
day, 27th July, notice of a motion to strike out the same parts of the 
complaint which the present application embraces was served on the 
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plaintiff; the notice was for the 7th of August, but no counsel for the 
defendants attending on that day, the motion was denied with costs. 
Notice of the present motion was served for the 13th August. 


A. L. Jordan, for defendants, in order to meet the objection that the 
application was too late and that a similar motion had been denied, 
offered to read his own affidavit explaining and excusing the non- 
attendance of counsel on the 7th August. 


Bowman, plaintiff, in person, objected to the reading of the affida- 
vit on the ground that it was entitled “ Supreme ” instead of “ Supe- 
rior ” Court. . He referred to the decision of the Court of Appeals in 
Clickman v. Clickman (1 Comst., 610), as a conclusive authority. 


Jordan—contra—said that, as there was no other suit between the 
parties (which Bowman admitted), the affidavit plainly referred to 
the motion before the Court; the error in the style of the Court was 
cured by § 406 of the code. 


Durr, J.—Following the words of the code, I think I am bound to 
say that this affidavit is just as valid and effectual as if it were “ duly 
entitled.” Code § 406.—“It shall not be necessary to entitle. an 
affidavit in the action, but an affidavit made without atitle or with a 
defective title shall be as valid and effectual for every purpose as if 
it were duly entitled, if it intelligibly refer to the action or proceed- 
ing in which it is made.” As this is the only suit between the 
parties, the plaintiff could not have been misled by the error in the 
name of the Court. He knew at once that it was a clerical mistake. 
He knew that the affidavit refers to this action and was meant to be 
used in support of this motion. 

I cannot regard thé) observations of Bronson, J., in Clickman v. 
Clickman, as a positive decision of the Court of Appeals, for in that 
case the error in the name of the Court was in the notice as well as 
in the affidavit, and it was truly said that such an error was not 
helped by the code. Here, the notice is correct, and by its accuracy 
demonstrates and corrects the mistake in the affidavit to which 
it refers. 

Nor can | assent to so narrow a construction of section 406 (ante 
367) as to limit its application to the cases in which the error-or 
defect is in the names of the parties. The title of an affidavit, I 
think, embraces its entire heading ; that is, the name or style of the 
Court as well as the names of the parties, and to give effect to the 
intention of the Legislature, the words “defective title” must be 
understood in their broadest sense ; that is, as equally applying, 
whether the title be inaccurate, as merely incomplete, or as positively 
erroneous. The plain meaning of the code, it seems to me, is that 
an affidavit is, in all cases, to be deemed sufficient, as to its form, 
which “refers intelligibly to the action or proceeding in which it is 
made,” and the question as to its admissibility is therefore settled 
when the Court is satisfied that the party upon whom it was served 
could not have been misled. 


| 
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The affidavit was then read. Bowman then stated that there 
were other preliminary objections that he considered to be fatal, 
They were, 

1. That the denial of the motion on the 7th of August was a bar 
to its renewal, the right to renew it not being then reserved (Suyder 
v. White, 6 How. P. R., 321). 

2. That the notice was irregular, as not specifying the grounds of 
the motion (Ellis v. Jones, 6 How. P. R., 296; May v. Wilson, 10 
Bar. R., 321). 

3. That the notice was also too late, not having been given within 
twenty days after the service of the complaint, as required by the 
43d rule of the Superior Court. Lastly, that the defendants, having 
obtained an order enlarging the time to answer, had thereby sub- 
mitted to answer the complaint as it stood, and were precluded from 
excepting to it (1 Bar. Ch. P., 101). 

After argument, the Judge reserved his decision on these objec- 
tions, and heard the motion on the merits. 


Durer, J.—I certainly would not have entertained this motion, had 
the former been heard and denied upon the merits, but the denial of 
a motion by the default of the moving party, if the default, as in this 
case, be sufficiently excused, is no bar to its renewal. 

The proceeding, however, would have been more regular and, as 
will appear, safer for the defendants, had their counsel moved to open 
the default, so as to have enabled him to bring the motion to a hear- 
ing upon the original notice. 

The other preliminary objections upon which the plaintiff insisted, 
are much graver in their character; if irrelevancy were the only 
ground upon which a motion to strike out parts of a pleading could 
be sustained, the omission to state the ground in the notice I should 
hold to be immaterial, but where there are several grounds upon 
which a motion may be granted, those upon which the moving party 
means to rely must be distinctly stated either in the notice or in the, 
affidavits that accompany it, and to the grounds thus stated the party 
will be confined upon the hearing. 

I consider this to be the established practice, and the rule is in 
itself so reasonable and just that I have no inclination to depart 
from it. 

Under the provisions of the code, irrelevancy is not the only 
ground of a motion, like the present; matter which is redundant 
may be stricken out as well as that which is irrelevant, and the 
terms are certainly not equivalent. Matter which is irrelevant, it is 
true, is also redundant, but the converse is by no means true. A 
needless repetition of material averments is redundancy, although 
the facts averred, so far from being irrelevant, may constitute the 
whole cause of action. 

Nor is this all; the power of the Court to strike out matter as 
scandalous, is certainly not affected by the provisions of the code; 
it is essential to the due administration of justice and to the protec- 
tion of the feelings and character of suitors. In the Court of Chan- 
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cery, however, the exception for scandal was always considered as 
distinct from that of impertinence, although plainly comprehended 
under it as it is now under that of irrelevancy (Coffin v. Cooper, 
6 Vesey, 573; Wood v. Morreil, 1 John. Ch. R., 106), and the reasons 
for the distinction from the important bearing of the question upon 
that of costs still subsist. It fullows from these observations that the 
notice, in this case, from its entire omission of the grounds upon 
which the motion was meant to be placed, is certainly defective, and 
as the defect is not supplied by the affidavit, J must hold it to be insuf- 
ficient and irregular. The motion must therefore be denied, but if 
there were no other grounds for its denial, I should give to the de- 
fendants the privilege of renewing it. The other objections raised 
by the plaintiff must therefore be considered. 

The notice, passing over the objection to its form, it was next said 
upon another and distinct ground, is wholly void. It was served 
when the right to make this motion was lost by delay. The 43d rule 
of the Supreme Court, which, as plainly applicable, is binding upon 
us, expressly declares that a motion to strike out irrelevant or redun- 
dant matter must be noticed before demurring or answering and 
within twenty days from the service of the pleading to which it 
relates. It is not denied that the time thus limited may be enlarged 
by the order of a Judge, but in this case, no such order was obtained, 
and when the notiee was given, not only twenty, but more than thirty 
days had elapsed from the time of the service of the complaint. 

The answer to this objection was that notice of the first motion 
was served within the twenty days which the rule prescribes, and 
that as this was rendered ineffectual by an unforeseen accident, the 
delay thus occasioned ought not to prejudice the defendants, since it 
is only where a want of due diligence may be justly imputed that 
delay in noticing a motion is a bar to its consideration. 

I am not satisfied that the answer thus given is sufficient; I am 
unable to see that the prior notice can with propriety be invoked in 
aid of a new and distinct motion. If the defendants wish to retain 
the benefit of this notice, they should, by a proper application, have 
obtained a re-hearing of the motion to which alone it refers. At 
present I can look only at the notice upon which the motion before 
me is founded. It is true that where the time within which a motion 
must be made rests in the sound discretion of the Judge by whom it 
is to be heard, an affidavit, excusing a delay that otherwise mighf be 
deemed unreasonable and fatal, may be read in support of the mo- 
tion, and in such cases the right of the party to give the notice de- 
pends alone upon the sufficiency of the excuse, but where the time 
within which an act must be performed is positively fixed by statute 
or by a rule of Court, I apprehend that in all cases where the time, 
thus limited, has been suffered to elapse and no order for its extension 
has been ebtained, the performance of the act is nugatory and void. 
It follows that the service of the notice in this case was an unauthor- 
ised act. It violated a rule that the defendants were bound to ob- 
serve and from the observance of which they had not been released. 
To render the notice valid, a prior order, enlarging the time for its 
service, was indispensible. 


at: abe 
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Even were I justified in treating this motion as now before 
me upon the original notice, I should still be under the necessity 
of refusing to consider it upon the merits. So entire is the an- 
alogy between an exception for impertinence in Courts of Equi- 
ty and a motion to strike out irrelevant matter under the code 
that it is reasonable to consider them as subject to the same 
rules; now in the Court of Chancery it was fully settled, not only 
that a defendant could not except to the bill for impertinence when 
he had answered or demurred, but that he could not except when 
the time for answering had been extended. The obtaining such an 
extension was construed as a waiver of all objections to the bill, 
and as a submission to answer it in its actual form. In the case of 
Isham v. Williamson (7 Leg. Obs., 341), it was held by Mr. Justice 
Mason that these judicious rules are not at all varied by the provi- 
sions of the code, and he therefore decided that a plaintiff who had 
obtained an extension of the time to reply, was precluded from mov- 
ing to strike out irrelevant matter from the answer ; nor can I doubt 
that this decision, had it been appealed from, would have been affirm- 
ed by the Court. In many cases, more than twenty days are required to 
prepare a suitable answer to a complaint, and in some a reply to an 
answer, but the time is more than sufficient for determining whether 
a pleading contains irrelevant or redundant matter that ought to be 
stricken out, and a case rarely occurs in which it may, with propri- 
ety, be extended. Hence it is perfectly just that an order enlarging 
the time to answer should be regarded as an admission by the party 
obtaining it that he means to answer the complaint as it stands, and 
should therefore operate as a bar to a future motion for its altera- 
tion, unless, by the terms of the order, the right to make the motion 
is expressly given, and it is to be understood that these rules equally 
apply where an extension of time is granted by the adverse party. 

On the 27th of July, the defendants obtained an order, extending 
the time to answer, and on the same day the notice of the former 
motion was served. It does not appear and it is quite immaterial 
whether the notice was served before or after the order was ob- 
tained ; if the notice was first served it was superseded by the order, 
if the order was first obtained the notice was irregular and void. 

For the several reasons that have been given, I must deny this 
motion without entering at all upon a consideration of its merits, but 
as ten dollars costs were allowed to the plaintiff on the denial of the 
former motion, the costs of the present, fixed at the same amount, 
must abide the event of the suit. 
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N. 0. Court of Common Pleas. 


September Special Term, 1852. 


Before the Hon. L. B. WOODRUFF. 
James B. Quick against Rospert Grant. 
USURY—INJUNCTION—RECEIVER. 


Where monies advanced to another in business are secured by an agreement to receive ashare 
of the profits in lieu of interest, such an agreement is not per se usurious, although previous 
chattel mortgages given to secure a portion of the moneys, advanced before the agreement 
was made, be continued in force. Such previous mortgages, so far as they provide for the 
payment of interest, are to be deemed modified by the subsequent agreement. 

But where in such case the party making the advances files a bill for an account, and a sale of 
the stock in trade upon allegations of a misappropriation of the proceeds of the business, and 
asks for an injunction to restrain its disposition, while he is at the same time proceeding on 
his own behalf to take possession and sell the property under his chattel mortgages, and it 
appears doubtful whether in fact the whole arrangement is not usurious and the agreement 
only a cover therefor; the Court will not grant the injunction unless the plaintiff will con- 
sent that as a partof the order moved for, he also shall be restrained from interfering with 


the property under his mortgages. 
A receiver will be appointed in such case, it being doubtful whether the arrangement between 


the parties was not in fact usurious. 


This was an action commenced to recover a special judgment 
upon an agreement made between the parties, March 10, 1851. The 
plaintiff is a school-teacher. The defendant is a manufacturer of 
planished tin and copper ware. The agreement, which is set forth 
below, provided that Quick should advance to Grant from time to 
time such monies as Quick should deem expedient, and that in con- 
sideration thereof and of about fifteen hundred dollars then claimed 
to be due him, he, Quick, should have, in lieu of interest, one-third of 
the profits of defendant’s business, until paid his advances and pre- 
vious loan, $1500, and should have exclusive control of all money 
received and disbursed in the business, and a general lien on all of 
the defendant’s stock intrade for his loan advances and share of profits, 
and that this agreement should not impair the effect of certain other 
securities, consisting of two chattel mortgages and a bill of sale for 
the defendant’s stock in trade and other property held by the plain- 
tiff upon the stock of defendant securing and providing for the pay- 
ment of the monies so loaned before the date of this agreement. 

The plaintiff asked in his complaint for an account, an injunction, and 
that Grant’s stock in trade should be sold to pay him what was found to 
be due. The motion was heard upon the answer, and affidavits pro- 
duced by the defendant, and affidavits in reply read by the plaintiff. 
The defendant averred that all the loans made to him by the plain- 
tiff, both before and after the agreement, had been made upon an 
agreement to pay a premium of five per cent. per month interest, 
and this agreement was but a collateral security thereof in case 
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the share of one-third profits did not amount to a premium of that 
rate, and that the amounts secured by the chattel mortgages and 
claimed as due under the agreement mentioned, had been arrived at 
by adding interest upon the principal sums loaned at that rate. This 
was denied by the plaintiff. It also appeared that on the day of the 
commencement of this suit the plaintiff had not only obtained a 
temporary restraining order in the nature of an injunction herein 
restraining the defendant from intermeddling with the stock in trade 
aforesaid, but had also placed a constable in possession of that portion 
included in the mortgages to sell the same. The plaintiff charged that 
the defendant had refused to allow him exclusive control of all 
monies received and disbursed, and the defendant replied that the 
plaintiff had refused to advance any further sum of money. This 
was a motion for an injunction (as provided in the restraining order) 
the defendant insisted that the agreement taken in connexion with 
the previous mortgages and bill of sale evinced a clear intent to take 
more than lawful interest upon the loans, and was usurious on its 
face, and that the plaintiff had an ample remedy in his own hands 
in the chattel mortgages and bill of sale without invoking the equity 
powers of this Court, and that he had made his election to resort to 
them. The plaintiff insisted that the agreement constituted a co- 
partnership as to third persons, and the Court was therefore bound 
to interfere by injunction and Receiver, &c., for the benefit of creditors. 
The agreement of March 10th, 1852, referred to, was as follows: 

“ Articles of agreement made this 10th day of March, in the year 
of our Lord, one thousand eight hundred and fifty-one, between 
James B. Quick, of the City, County and State of New York, of 
the one part, and Robert Grant of the same place of the other part, 
as follows, to wit: 

ist. The said Robert Grant shall continue to carry on the business 
in which he is now engaged, of manufacturing and dealing in tin and 
other metallic ware, the said business to be carried on at No. 556 
Broadway or at such other place in city of New York as shall from 
time to time be agreed upon by the said parties. 

2d. The said Robert Grant shall keep books of account, in which 
he shall enter all matters of every name, kind, and description, 
relating or pertaining to the said business, and which shall be kept 
regularly written and posted, which books of account shall, at all 
times, be subject to the inspection and examination of the said James 
B. Quick. 

The said Robert Grant shall not contract any debt nor transact any 
business without the knowledge and approbation of the said James 
B. Quick. 

3d. The said James B. Quick has advanced or become responsible 
for the sum of one thousand four hundred and sixty dollars, which is 
now invested and employed by the said Robert Grant, in the said 
business, and the said James B. Quick proposes from time to time to 
make such further advances as he shall deem expedient for the like 
purpose. 

4th. The said James B. Quick shall render to the said Robert 
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Grant his advice, assistance and influence, in carrying on the said 
business and promoting its success, and shall have the entire and 
exclusive control of all the money received or disbursed in the said 
business. 

5th. The said arrangement shall be construed to commence on the 
day of the date of these presents, and shall continue for the period of 
five years next thereafter. But the said James B. Quick shall, at 
any time, have the right to put an end to and determine the same by 
a notice in writing to the said Robert Grant. 

6th. As a compensation to the said James B. Quick, for his afore- 
said advice, assistance and influence, and for interest on the said 
money so advanced or to be advanced, he, the said James B. Quick, 
shall receive one-third part of the price of all the sales of wares or 
merchandise made by the said Robert Grant, over and above the first 
cost or costs of material and manufacture. 

7th. At the expiration or determination of the said arrangement, 
the said James B. Quick shall be entitled, in the first place, to 
receive from and out of the same business, all monies advanced by 
him or for which he is responsible, there employed or invested in the 
said business, together with such portion of the one-third of profits 
above mentioned then remaining undrawn by him, and for the pay- 
ment thereof the said James B. Quick shall have a lien upon all the 
property and effects of the said Robert Grant, belonging to the said 
business. 

8th. The said James B. Quick shall not be taken or construed to 
be a partner of the said Robert Grant in the said business, nor to be 
responsible for any liabilities incurred therein, nor for any expenses 
or losses of the same, nor shall he be entitled to any profits thereof 
except as above mentioned. : 

9th. These presents shall not be construed or taken to impair or in 
any manner affect any securities now held by the said James B. 
Quick, for any of the said monies already advanced by him. 

10th. At the expiration or determination of the said arrangement, 
all goods, wares, and merchandise, then on hand, shall be appraised 
at their sale prices or values, and one-third part of the difference 
between such prices and values and the first costs or cost of mate- 
rial and manufacture shall be allowed and paid to the said James 
B. Quick, in like manner with the sums of money and profits above 
mentioned, and he shall have the like lien or claim for the same> 

In witness whereof, the said parties have hereunto set their hands 
and seals the day and year first above written. 


S. Sanzay, for the plaintiff. 
Albert Mathews, for the defendant. 


L. B. Woovrurr, J.—If the agreement between the parties was 
not a device to cover a usurious loan, the plaintiff, by virtue thereof, 
has a joint interest with the defendant in all wares and merchandise 
manufactured after the date of that agreement. 


He had also, under the same agreement and the previous mort- 
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gage and bill of sale, a lien upon the property employed by the 
defendant in the business. 

Iam clearly of opinion that the effect of the agreement of the 
tenth of March (if not usurious), was to modify the mortgages and 
bill of sale, so that after the date of the agreement, the plaintiff was 
not entitled to interest upon any of his advances, but only to one- 
third of the profits upon goods thereafter manufactured, which was 
to be taken in lieu of interest. The securities theretofore held were 
not to be impaired or affected in their validity as securities, but the 
purposes, for which they were held, must be determined by the pro- 
visions of the new agreement, by which the relations of the parties 
were altered; in other words, they must be thereafter held and en- 
forced in subordination to the new agreement. In this view, I think 
the interest of the plaintiff is of such a character as properly invokes 
the protection of a Court of Equity against violations of the agree- 
ment by any misappropriation of the property, or other conduct 
which endangers the loss of the property itself. 

Insolvency of the defendant is not in terms alleged, but enough 
appears to show that he is in no situation to indemnify the plaintiff, 
if the claim of the latter to the specific property should be defeated. 

The agreement of the tenth of March is not on its face usurious. 
If that agreement expresses the real intention of the parties, and 
their whole intention,—not being a cover or disguise under which to 
reserve more than legal interest,—it was not illegal and it is not 
inequitable to give it effect. 

I have no doubt that one may contribute capital for a joint busi- 
ness, and reserve a share of profits in lieu of interest, nor does any 
case cited by the defendant’s counsel conflict with this proposition. 

Whether such arrangement was in fact a device, resorted to in 
order to carry out an intent to give and receive more than seven per 
cent. interest, was the question in the cases cited, and the decisions 
rest upon the conclusions that all the circumstances showed that such 
was in fact the real purpose and design of the arrangement. In the 
present case, there is much reason to believe, taking all the papers 
together, that an expectation that more than legal interest would 
be realised by the plaintiff, governed both him and the defendant. 
This may be true in consistency with his denials. Possibly, in the 
full belief that the arrangement he was making was in all respects 
lawful, he never did regard it as in any sense a reservation of usuri- 
ous interest or a cover for usury, and yet it may nevertheless be 
the imposition by him upon the defendant of such terms (in contem- 
plation of the receipt of a share of the profits that would in fact 
amount to more than the interest upon the money advanced) as the 
Court will be bound to declare usurious. 

The arrangement commenced in a series of loans, and it is at 
least doubtful upon the papers before me whether the parties ever 
intended to change the relation in which they stood to each other, 
viz.: that of borrower and lender. If not, then although the plain- 
tiff supposed that he was making a legal arrangement and therefor 
states truthfully that he did not contemplate the receipt of usurious 
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interest, still, if as a consideration of the advances he imposed upon 
the defendant the granting of a share of the profits of his business 
which they both expected would in fact yield to him a greater sum 
than interest, it would be difficult to sustain the transaction. As to 
the actual agreement between the parties, the conflict between the 
affidavits is most extraordinary, and the facts are so doubtful that 
I think the rights of both parties in the property should be protected 
until the final hearing. 

The plaintiff is prima facie entitled to the injunction. I am not so 
satisfied by the defendant of an actual usurious contract as to think 
it proper to leave the property in his hands for unrestrained dis- 
position. 

But on the other hand, in this uncertainty regarding the validity of 
any of the securities, the plaintiff ought not to be permitted to dis- 
pose of the property conveyed to him by the bill of sale or mort- 
gage, or to do anything therewith which shall prejudice the defend- 
ant, should the whole of the transaction between them be hereafter 
adjudged void for usury. 

Under these views, it is obvious that a receiver ought to be ap- 
pointed to take the whole property and preserve it pendente lite, but 
as no motion for that purpose is before me, I cannot now give that 
direction. My direction is, that upon the plaintiff’s filing a consent 
within five days after notice thereof, that an order be entered 
restraining the defendant as in the bill of complaint prayed, and 
at the same time restraining the plaintiff from interfering or med- 
dling with or selling, disposing of or removing any of the property 
mentioned in the bill of sale or mortgage held by him. Such an 
order may be entered ; costs of motion, $10,°,°,, to abide event of suit. 
In default of such consent the motion for an injunction is denied and 
the temporary restraining order is discharged with $10,°,°, cost to the 
defendant. 

Mem.—No stipulation being filed, the motion for injunction was 
denied with costs. 


(October General Term, 1852.) 0 


Before INGRAHAM and WOODRUFF, Justices. 


Davin Monreirn, Respondent, against Tuomas Casu, Appellant. 


One of the District Justices has a right to specially deputise any person of 21 years of age and 
upwards, to serve a summons upon any individual defendant in a matter within the jurisdic- 
tion of the Justice. Where a party before a Justice pleads matter in abatement,and matter 
in bar, and goes to trial, the Justice may properly disregard the matter in abatement, and 
dispose of the case on its merits. The party litigant should rely either upon the one or the 
other, and should not set them up together. 


David Monteith commenced a suit before Justice Willis, in the 
Sixth Judicial District Ward Court, against Thomas Cash, claiming 
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a judgment for $100, the amount of a promissory note made by Cash 
and payable to the plaintiff’s order. 

The summons was served on the defendant by one Hifferson, who 
was not a constable, who was specially deputised by the Justice for 
that purpose. 

Hifferson returned the summons, with a statement in writing, 
signed by him, that he had served the summons, 

On the return day the defendant’s counsel objected that the Justice 
had no right to deputise any person to serve process, and that the 
process was not served according to law. Both objections were over- 
ruled and exception was taken. 

The plaintiff declared upon a promissory note, and the defendant, 
before answering to the declaration, repeated his objections, and then, 
though still insisting on his objections, answered, and denied the 
plaintiff’s complaint and pleaded payment and set off. 

The cause was then adjourned, on motion of the defendant, to 
another day, when the parties again appeared, and the defendant’s 
counsel offered to call John Hifferson, who claimed to have served 
the summons, and who was then present in Court to prove by his 
oath that he was not, at the time of the alleged service of the sum- 
mons, a constable or marshal of the city of New York, and that he 
did not make any due or sufficient service of the summons, which 
testimony was offered to show that the Court had joined no jurisdic- 
tion in the cause of the defendant. This offer was overruled by the 
Justice on the ground that Hifferson was pro hac vice a duly autho- 
rised person to serve the process, and that his return was conclusive 
evidence that the service was properly made, to which decision the 
defendant’s counsel excepted, and stated that he did not waive his 
objection by proceeding in the cause. The cause was then tried on 
the merits, and the Justice rendered judgment for the plaintiff. 

From this judgment the defendant below appealed. 


Daniel Marvin, for appellant, insisted, 


Ist. That all the powers of the Justice as to the manner of com- 
mencing suits and the mode of commencing such suits, were regu- 
lated by statute, and no authority is given by statute for any person 
not a constable or marshal to serve the summons for the commence- 
ment of a suit. 

2d. That the Justice had no power to deputise any person to serve 
the summons. The deputation and service, therefore, even if the 
service was regularly made, was a nullity. 

3d. That the Justice erred in excluding the evidence of Hifferson, 
by whom it was offered to be shown that he was not a constable or 
marshal, and that he did not in fact serve the process. If the service 
had been made by an officer, his return would have been merely 
prima facie and not conclusive evidence, and the defendant should 
have been allowed to show its falsity. The judgment, therefore, 
should be reversed. 
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D. McMahon, Jr., for respondent, insisted, 


Ist. That the Justice in the powers given to his Court by sta- 
tute to issue summonses and to adjudicate upon the suits at the 
return day, has by implication, the right to deputise in extraordinary 
cases, of which he is to be the judge. 

For, Ist—non constat—but that the defendant was one of those 
persons impossible to find, except by specially deputising one to arrest 
or serve him. Instances of which are very common in Courts of 
Record, and we understand that that difficulty has called upon our 
Justices Courts in this city,in many instances, to grant special 
deputations. 

2d. It isa necessary concomitant upon the power of issuing sum- 
monses, and having them served, that he should be authorised to 
regulate who should serve them. 

3d. The powers given to constables to serve is not necessarily 
inclusive, because the statute does not say that the constable only 
shall serve (2 Cowen’s Rep., p. 436). 

4th. Although these Courts are creation of a statute, yet by im- 
plication of law, they must have the means which are necessary and 
proper to carry into effect the powers already vested in them; thus, if 
they have the power to regulate the issuing of summonses and to 
adjudicate upon summonses when returned, they certainly must have 
the power to supervise and regulate the service and return, so long 
as they do not exceed legitimate principles. 

The 2d Revised Statutes, p. 199, sec. 271, 272, which give the 
power to deputise disinterested persons to serve process, was merely 
declaratory of the law as it existed before that time, as will be seen 
by reference to 2 Cowen, 436. 

Il.—The appellant, in case he was right in his position that the 
service was void, should have done one of two things, viz.: either, 

ist. Not appeared on the certain day of the summons and treated 
the proceedings as coram non judice (138 Wend., p. 85). Or 

2d. In case he appeared, should have confined himself to his plea 
to the jurisdiction, and when the Justice decided against him, left the 
matter in that shape and brought his appeal (14 Johns., pp. 481, 482). 

But instead of doing so, he pleads subsequently to the merits, goes 
to a trial which is adjourned twice by consent of parties and is 
beaten on the merits, and thereby varies his point to the jurisdiction. 

By submitting to plead in bar, and going to trial, and adjourning 
the trial by consent, he admits that he was regularly before the Court 
for trial, and that they had jurisdiction to render judgment in a set 
off which he sets up (see Robinson v. West, 1 Sandford’s Sup. Court 
Reports, p. 19). 

Now, if the Court had jurisdiction to entertain his plea of set off, 
and render judgment upon it, they had jurisdiction to entertain the 
case, and he can’t say, I claim the Court have no jurisdiction, yet I 
want a judgment in my favor on my set off. 

In Conway agt. Hitchins (9 Barbour’s Supreme Court Reports, 
p- 398), it was held, that the appearance of a defendant before a 
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Justice by attorney on the return of an attachment, supersedes the 
necessity of a summons, and gives the Justice jurisdiction of 
the cause. 

Although the statute, 8d section Non-imprisonment Act, provided 
as to the appearance by the defendant, and that, too, when the first 
process was extraordinary, viz., by attachment. 

By reference to 1st Cowen’s Justice (2 Hill, 657, pp. 576, 577, 
3d ed.) adopted to the code will be found the authorities cited, show- 
ing that the appearance and pleading in bar waives all these 
defects. 

There is a case (17 Wend., p. 85), where the Court seems to hold 
that the objection would be good after plea in bar—if taken before 
and overruled—but that was a distinctive case from this, because 
there was a want of a statutory endorsement on the process which 
the plea in bar did not operate to cure, and it was a penal action, 
but here the plea in bar and claim of set-off conclusively admits that 
jurisdiction which the objection seeks to avoid. 


Per Curiam—Incrauam, First Judge.—The defendants in the case 
objected to the service of the summons upon the ground that the 
same was served by a person deputed by the Justice, who was not a 
constable. 

This objection was overruled by the Justice. He then in his 
answer renewed the objection, and also answered as to the merits. 
The Justice again disregarded the objection to the jurisdiction, and 
the cause was tried upon the merits. 

Ist. We have heretofore held that where a defendant pleads to 
the jurisdiction, that is a plea in abatement, and if he wants to have 
that question reviewed, he cannot plead unto the merits. And that 
if a defendant unites in one plea, or answers matter in abatement, 
and also matter in bar, that the Court may disregard the former and 
try the cause upon the merits. The one defence is inconsistent with 
the other, and the judgment to be rendered is different (Lighter v. 
Haskins, Nov. G. T., 1851). 

2d. The plea to the jurisdiction was also properly overruled. The 
statute expressly authorises the Justice to make the deputation either 
in the Justices’ Court or in the Marine Court, and the objection taken 
by the defendant in the Court below, was entirely groundless (2 R. L., 
1813, p. 334, sec. 117). Had the statute been examined before this 
appeal was taken, the defendant would have been saved the addi- 
tional amount of costs now incurred. 

Judgment affirmed with costs. 
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REVIEW. 
BARBOUR’S SUPREME COURT REPORTS, VOL. X. 


Reports of Cases in Law and Equity in the Supreme Couri of the State of New 
York. By Oliver L. Barbour, Counsellor at Law. Vol. X. Albany: Gould, 
Banks & Uo., 475 Broadway. New York: Banks, Gould & Co., 144 Nassau 
street. 1852. 


’ The present volume of Reports brings the decisions of our Supreme Court 
down to March Term, 1851. There are now published ten volumes of these 
Reports, and they contain a series of cases both at law and in equity, well selected 
and judiciously arranged, that cannot fail to be of great importance to the prac- 
tising lawyer, not only in our own State, but in every State in the Union. We 
may, with great propriety, say that it would be difficult to find any other gentle- 
man at the bar than the learned Reporter, who would have united with the pecu- 
liar talent for reporting, the same amount of industry. In the present volume 
will be found a great many cases of general interest to the profession. Want of 
space precludes our giving extracts from some of them. We may notice the case 
of Forrest v. Forrest, in which it is maintained that the writ of ne exeat is not 
abolished by the code. The case of Munson and Suitor v. Hegenanand another, 
in which it is held that co-defendants charged with the commission of a joint offence, 
as the conversion of property, cannot be witnesses against each other. The cases of 
Vanderpool vy. Allen and others, also Dubois v. Kelley and others, in which the 
question is very ably examined as to what articles of machinery used for manu- 
facturing purposes may be considered as personal property and not attached to 
the freehold so as to bring them within the denomination of jixtwres, and the 
case of The American Home Missionary Society v. Wadham and Parmlee, in 
which it is held that a married woman may dispose of. her separate property by 
will, what constitutes separate property, &c., dc. 





ENGLISH CHANCERY REPORTS. 


Reports of Cases adjudged in the High Court of Chancery, before the Right Hon. 
Sir James Wigram Knight, Vice Chancellor: by Thomas ;Hare, of the Inner 
Temple, Esq., Barrister at Law. With notes and references to English and 
American decisions: by E. Fitch Smith, Counsellor at Law. Vol. VI. 1846, 
1847, 1848, 1849 ; 10, 11 and 12, Victoria. New York: Banks, Gould & Co., 
144 Nassau street. Albany: Gould, Banks & Co., 475 Broadway. 1852. 


This is the thirty-first volume of these Reports. The editorial department of 
them is conducted by E. Fitch Smith, Esq., a gentleman well known to the pro- 
fession as the author of the Commentaries on Statute and Constitutional Law, 
and formerly Judge of the Common Pleas for the County of Ontario. The work 
is admirably got up; the American notes and references to cases decided in our 
Courts appear to be selected with that care whick we should have expected from 
the learned editor. We doubt not but these Reports will be found in the library of 
all those members of the bar who can afford to purchase them. We heartily 
recommend them to the profession. 





